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Executive Summary*

In March of 2009, the Serbian National Assemblyoaly passed the Anti-Discrimination Law
despite immense opposition from religious leaderd &ght-wing political partie$. The law bans
discrimination on the basis of sexual orientatigender, race, religion, and other characteriStiasd
was part of broader reforms in Serbia to meet statsdfor admission to the European Urifom
addition to the Anti-Discrimination Law, Article 2d4f the Serbian Constitution states that “everyone
shall have the right to equal legal protectionhwitt discrimination,® and Article 387 of the Serbian
Criminal Code provides a framework for prosecutingse who threaten organizations and individuals
due to their commitment to the “equality of peopi@Vith regard to international law, Serbia is a part
to the European Convention on Human Rights (“ECH#®R{) the International Covenant on Civil and
Political Rights (“ICCPR”), both of which prohibiiscrimination under the la.

While the Anti-Discrimination Law demonstrates asjpive step forward for LGBT rights in
Serbia, the government has been slow to implemedtagpply the law. For example, following the
cancellation of the 2009 Pride Parade due to threhwiolence, leaders of right-wing organizations
“1389” andObrazwere charged under Article 387 of the Criminal Etdit were not charged under the
Anti-Discrimination Law? In addition, Article 62 of the 2006 Serbian Conaton defines marriage as
between a man and a wontewhereas the 2000 Constitution does not mentiodeeim Article 29, its
marriage provision? This shift demonstrates backsliding with regardharriage equality. Furthermore,
national law does not address transsexual andgeader individuals, demonstrating an unwillingness
on the part of the government to acknowledge #astence and rights.

Beyond law and policies, pervasive homophobia énbn society leads to disproportionate
violence and discrimination against LGBT individsidl Right-wing groups, religious organizations,
and the media perpetuate hostility against the L@Bmmunity through discriminatory and hateful
public speech.

Serbia is bound by its commitments to the ICCPR #mre ECHR, and must honor these
commitments by taking affirmative steps to protédwt rights of LGBT individuals in law and in
practice. In particular, the government should ubke Anti-Discrimination Law to prosecute
discrimination, should take steps to acknowledgd amotect transsexual individuals, and should
develop and promote education programs to combaapee discriminatory attitudes from the bottom-

up.

! The present report was drafted by Elizabeth H&g3eHLS), under the supervision of Mindy Jane Raae (J.D., Ph.D,
HLS), with the support of Marija Savic, indepentlactivist, and Stefano Fabeni (J.D., L.L.M.), @i of Global LGBT
Advocacy, Heartland Alliance for Human Rights anghtdn Needs.
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Substantive Violations of the Covenant
Articles 2(1) and 26 (Non-Discrimination)

The ICCPR affirms the rights of all individuals signatory nations regardless of their sexual
orientation or gender identity. Article 2(1) states

Each State Party to the present Covenant undertéierespect and to ensure to all

individuals within its territory and subject t@ jurisdiction the rights recognized in the presen
Covenantwithout distinction of any kind, such as race, co)sex, language, religion, political
or other opinion, national or social origin, proggy birth or other statugemphasis addedyf.

In General Comment 31 to this Article, the Humagh® Committee elaborates on the responsibilities

of state parties, asserting that states are acaolenhot only for governmental violations of theCIRR,

but also for violations by non-state actors if siiete has not taken action to stop these violations
Additionally, Article 26 of the ICCPR affirms that

All persons are equal before the law and areledtwithout any discrimination to the
equal protection of the law. . . [t(he law shalblpibit any discrimination and guarantee to  all
persons equal and effective protection againstidiggation on any ground such as race, colour, sex,
language, religion, political or other opinion, ti@nal or social origin, property, birth or othernatus
(emphasis  added].

In the landmark 1994 decisidmonen v. Australisthe Human Rights Committee interpreted the
references to “sex” in Articles 2(1) and 26 to amnpass sexual orientation, and therefore held that
criminalizing same-sex actions violated these legicof the ICCPR! In the wake ofToonen
discrimination based on sexual orientation is gritééd, and state parties must affirmatively protaet
rights of their LGBT citizens. However, despite teong anti-discrimination stance taken by the
ICCPR and Serbia’s Anti-Discrimination Law, legalaptices, non-state actors, and pervasive
homophobia in Serbia continue to perpetuate disoata against LRGT individuals.

The Anti-Discrimination Law

Prior to the promulgation of the Anti-Discriminati Law, the primary legal tool for combating
discrimination was Article 387 of the Serbian Cmali Code, which entered into force in 2006 and
provides a legal framework for prosecuting those Witeaten organizations and individuals due te the
commitment to the “equality of peopl&>"Article 387 encompasses actions taken on the fgiswf
race, colour, religious affiliation, nationalityth@ic origin, [and] other personal characteristics,
avoiding an explicit mention of sexual orientation gender identity/ The European Commission’s

12 |CCPR,supranote 4 at Article 2(1).
13 General Comment 31 to Article 2 of the ICCPR.
14 |CCPR,supranote 3 at Article 26.
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2008 report on Serbia noted that: “A comprehenantediscrimination law has not yet been adoptad |i
Serbia]. In practice, there is still widespreactcdmsination, primarily against national minoriticRpma
or women as well as lesbian, gay, bisexual andgramder (LGBT) people™®

In response to this criticism, Serbia promulgated Anti-Discrimination Law on March 26,
2009° The current Anti-Discrimination Law, which banssdiimination on the grounds of race,
religion, sexual orientation, gender, gender idgntnd other personal characterisfitsyas passed
amidst immense scrutiny from right-wing politicebders and conservative religious organizations. On
March 4, 2009, a draft of the law was removed fiegislative consideration due to criticism from
religious groups, particularly the Serbian Orthoddlurch. Religious groups opposed, in particular,
articles that affirmatively stated the right of @itlividuals to declare their sexual orientationl gender
identity and that discrimination based on declaraiwas prohibited:

Human rights and liberal groups strongly criticizbe government’s withdrawal of the law, and
the government ultimately resubmitted the law, Whigassed with a narrow margin. While the
promulgated law includes strong affirmative statetmeabout sexual orientation in Article 21
(“Everyone shall have the right to declare his/dexual orientation, and discriminatory treatment on
account of such a declaration shall be forbiddéhthere is no longer similarly affirmative language
about gender identity in the law. However, Artid® presents language that may be interpreted to
prohibit discrimination against transsexual andsgender individuals: “It is forbidden to deny riglor
to grant privileges . . . pertaining to gender ender change®

Beyond the provisions pertaining to sexual origotaand gender identity, the law encompasses
both direct and indirect discrimination, and protsbhate speech and harassment. With regards to
implementation, the law establishes a CommissidoerEquality; the Serbian Assembly elects the
Commissioner, but all candidates must meet mininm@ouirements, including at least ten years
experience working with human rights 1&WThe Commissioner hears complaints filed by those w
consider themselves victims of discrimination, afidhe complaint is successful, the Commissioner
issues a recommendation to provide redress. Ifpérpetrator does not heed the Commissioner’s
recommendation, the Commissioner issues a pubditerasent condemning the perpetrator's non-
compliance”

The Anti-Discrimination Law clearly reflects a rkad improvement in the legal status of LGBT
individuals and communities, as well as other mitrew. Yet the law has been criticized for allowing
overly-broad exceptions, and the government has blesv in implementing the law and responding to
complaints. The Serbian lesbian group Labris predwen “Annual Report on the Position of LGBTIQ
Population in Serbia,” and in the report detaile firocess of selecting a Commissioner of Equality.
Candidates for Commissioner included Liberal DeraticrParty candidate Goran Miletic, a longtime
human rights activist, who was supported by over @0il society organizations, and Nevena Petrusic,
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a law school dean with a background in women'stsifh The National Assembly voted Petrusic
Commissioner of Equality in May 2010; she servéseyear term.

Since Petrusic’s appointment, Labris has fileééhtomplaints to the Commissioner, all related to
homophobic, discriminatory statements made by pubfjures. In a December 17 meeting, the
Commissioner seemed to stall proceedings, statwag) one of the complaints had not yet been
responded to due to her inability to find the addref the perpetratdf.While the delayed nature of the
Commissioner’s actions is certainly disheartenidgtrusic responded affirmatively to two of Labris’s
complaints, recommending that perpetrators pubkgglogize for their discriminatory statement; this
“represents the FIRST positively resolved complamthe Commissioner for Equality regarding the
human rights violations based on sexual orientdtfoThe third complaint filed by Labris is pending.
Since the Commissioner’s office is less than a pédronly time will tell how effective Petrusic Ivbe
as Commissioner and what the true impact of AnsieDmination Law will be.

Discriminatory Attitudes of Politicians

The past several years have seen both positivenagdtive statements from politicians with
regard to LGBT rights. In particular, the cance@09 Pride Parade and the 2010 Pride Parade
(discussed at length below) proved to be a lighigmod for comments from both sides. According to
Labris’s Annual Report, in early 2010 the SerbiaayGstraight Alliance (GSA) met with leaders of
political parties in order to prepare for the Priélrade; of the parties the GSA spoken with, #ileei
agreed to support the Parade or abstain from makitygcomment about the Parade, and nearly all
parties issued public statements calling for r@stfaom violence against LGBT individuals duringet
Parade€® The somewhat positive response with regard t@®61® parade contrasts with the actions of
politicians the previous year; in 2009, most poi#ns refrained from issuing any statement or publi
disassociated their political party from the parade

The response of government officials to the 20ti@lePParade also demonstrated a shift from
2009. Prior to 2009’'s parade, Serbian PresidensBa@dic was largely silent on the subject, issyusg
one statement about the parade in which he asstreedovernment’s obligation to address legal
violations but did not affirmatively assert the gavment’s commitment to protecting LGBT individuals
and parade participants.In 2010, Tadic openly supported the Pride Parade, other government
agencies responded in kind; the Ministry of IntérHiairs, Ministry of Human and Minority Rights,
the Republic Prosecutor’s Office, and members ef @ity Assembly all endorsed the Pride Parade.
These public statements demonstrate a positiveistilie attitudes of political leaders.

However, following the violence which plagued th@10 Parade (discussed at length below),
many political leaders, including the Minister b&tPolice and the Mayor of Belgrade, stated thaieh
that the LGBT community would limit similar evenits the future or hold them away from the city
center to limit confrontatiof These statements perpetuate the negative attinade GBT organizers
brought the violence upon themselves simply by bpesupporting LGBT rights. Additionally,
following the 2010 Pride Parade government offgciave largely avoided addressing LGBT issues; for
example, despite a public opinion poll which dentiaied a high degree of discrimination on the

26 Annual Report on the Position of LGBTIQ PopulatinrSerbia in 2010supranote 7 at 6-7.
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grounds of sexual orientation and gender identtity,Ministry of Human and Minority Rights drafted a
human rights report in 2010 which fails to mentib@BT Serbians as a group that experiences
discrimination®? Notably, State Secretary Marko Karad#vho was perhaps the most vocal government
advocate for LGBT rights, resigned in SeptemberO2@le in part to his dissatisfaction with the
government's stance on human rigfits.

Despite 2009’s Anti-Discrimination Law, politiciancontinue to make discriminatory public
statements. Prior to the Pride Parade, the CityrdBadé New Serbia prohibited its members from
participating in the Pride Parade, citing religioyusstification and stating that homosexuality
"significantly demolishes the traditional
values of the Serbian people; the Serbian Orthadburch and the Patriarch are against it, and the
Patriarch has the last sa/.Additionally, Labris highlights a November 2010tCAssembly in which
members of the Radical Party of Serbia and the [Restic Party of Serbia made homophobic
statements. For example, a Democratic Party ofiSenember described homosexuality as an "iliness,
perversion, deviance and aberration, and asoc@lgm which caused a confrontation between the
representatives of a healthy, heterosexual Setbi@dvernment officials failed to take a public stand
against these statements. Thus, while politicapstpfor the 2010 Pride Parade was strong, silence
from the government in the face of public negast@ements about the LGBT community combined
with hate speech from certain political parties ligify condones discriminatory attitudes.

Discriminatory Attitudes of Religious Leaders

Religious leaders play a significant role in péup#ing discrimination on the basis of sexual
orientation and gender identity. The Serbian Ortixo@hurch forcefully opposed the promulgation of
the Anti-Discrimination Law, and the bill was irally withdrawn from the National Assembly due to
pressure from religious organizations. Paradoxcallhe Anti-Discrimination Law condones
discriminatory attitudes from religious leaderstiéle 18 of the Law exempts “behavior of priestsl an
religious officials which is consistent with . religious doctrine; [religious] beliefs . . . shalbt be
considered discriminatory, in accordance with #& boverning freedom of religion and the status of
churches and religious communities.”

Prior to the canceled 2009 Pride Parade, the &erirthodox Church opposed the parade,
comparing support for the LGBT movement to the imaity of Sodom and Gomorrah. However, in
the same statement, the Church emphasized thewvialent stance, and that the Church “has never, n
will ever call for violence against anyon&The Church’s response to the 2010 Parade wasasjmil
while the Church stated that the parade “violatedblip morality” and would undermine “sacred
Christian values® the Church also reiterated their previous commentsdemning violence in the
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name of religion’® Despite the Church’s condemnation of violence rgjahe LGBT community, their
statements perpetuate discrimination on the bdss&xal orientation and gender identity. In ortter
combat this discrimination, the Commissioner fouddy should interpret the religious exceptiortoé
Anti-Discrimination Law narrowly.

Discriminatory Attitudes in the Media

Over the past several years, Serbian media hasierped some positive change with regard to its
coverage of issues of sexual orientation and gemdiartity, but the media continues to reinforce
discriminatory societal attitudes about the LGBThoounity. Labris conducted a detailed examination
of Serbian media’s coverage of LGBT issues, anddothnat, historically, LGBT-related articles have
been in placed in the “Entertainment” pages. Howeweer the past two years more LGBT-focused
articles have appeared in the “Politics” and “Stipages, and there has been an overall increase i
articles with LGBT content’ With regard to the 2010 Pride Parade, media cgeefacused largely on
the violence that surrounded the parade and, wbegring the violence, failed to seek out perspestiv
from parade organizers or LGBT organizations.

Hate speech remains a problem in Serbian medipitdethe presence of the Law on Public
Information and the Law on Broadcasting, both ofiolhprohibit the media from promulgating
discriminatory language and hate speech basedxomalserientatiorf’ While the Serbian Criminal Code
does not recognize hate speech as a crime, A8ilef the Law on Public Information provides a
framework for bringing legal action against perptirs, although accusers are faced with the clgslen
of proving discriminatory intent on the part of therpetratof

The Law on Broadcasting charges the Republicaradrasting Agency (RBA) with monitoring
discriminatory and hateful contefftOver the past several years, Labris has filed raéw®mplaints
with the RBA regarding homophobic statements maaeetevision. For example, in 2006 and 2007
Labris reported the television station “Pink” t@tRBA due to homophobic and sexist statements made
on its programs. When the RBA failed to responcdinita year, Labris compelled the Ombudsperson,
an independent state human rights authority, ernene, and the RBA subsequently dismissed Labris’s
complaints, stating that “Pink” did not espouseehsieech.

Importantly, in 2010 the RBA found that the teon prograni_uda Kuca(Crazy House) on the
station “Kosava” had disseminated hate speech sigaanssexuals. This marked the first time that th
RBA made such a finding without intervention frolne tOmbudsperson, and demonstrates that tolerance
of discriminatory language and hate speech mayeotining*® Additionally, the Anti-Discrimination
Law has the potential to reduce hate speech inmibdia if the Commissioner hears and responds to
complaints related to the media, but only time w&ll how aggressively this law is implemented. Eve
if discriminatory language and hate speech decreader the media laws and the Anti-Discrimination
Law, there is always the danger that the mediasinitiply cease to report on the challenges thattfaee
LGBT community; indeed, the media was recentlyigréed for underreporting incidences of violence
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Eentity, Labris, Jan. 2010, at 19.
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against the LGBT community in Sertfa.

Discriminatory Societal Attitudes

Surveys of Serbian citizens demonstrate extremigly levels of homophobia, discrimination on
grounds of sexual orientation and gender idendéity misinformation regarding issues related to alexu
orientation and gender identity. In a 2008 studgdewted by the Serbian Gay Straight Alliance, 50
percent of Serbians asserted that they find homuagdix dangerous to society and supported the adea
state suppression of the LGBT commuriityFurthermore, seven out of ten Serbians statedthiegt
considered homosexuality to be an illness. Everenrmubling was the finding that only 11 percent of
Serbians have a positive view towards LGBT indiaig(®

The same survey indicates that Serbians do ngt ttkenpresence of LGBT individuals (67 percent
state that homosexuality has always existédither, they are opposed to public expressionsGBT
identity, with 75 percent of respondents opposiay parade&® These attitudes perpetuate a culture of
silence and fear among LGBT individuals; indee@086 Labris study found that, among victims of
violence based on sexual orientation and gendettitgdeonly 10 percent reported the crimes to the
police?® An anti-discrimination legal framework alone witiot fully overcome these pervasive
homophobic and discriminatory attitudes; rathee, state should commit to education and sensitizatio
programs to combat these attitudes throughout &edunciety.

Article7 (Freedom from Tortureand Cruel, Inhuman, or Degrading Treatment or Punishment)

In 2001, the UN Rapporteur on the Question of drertand Other Cruel, Inhuman or Degrading
Treatment or Punishment published a report thainexed the issue of torture of LGBT individuals. The
report stated that LGBT individuals disproportia@igtface harassment and other violations that affec
their basic dignity, directly contravening Articfeof the ICCPR?

While police forces commendably protected paréioig in the 2010 Pride Parade (indeed, many
police officers were injured by violent right-wirgyotestors), Marija Savic, a Serbian LGBT activist,
offers examples of police prejudice against LGBdividuals. For example, she recounts the story of a
fellow activist who reported the presence of theaatg graffiti on the side of his home. The police
officer he spoke with told the activist that thelip® were unable to help him, and that any ensuing
violence would be his own fault. Meanwhile, theiast's companion, a fellow activist, was taunted
with homophobic slurs by other police officers amas ultimately thrown out of the station. Aftersth
incident, the men went to the main police officaBelgrade, and the matter was resolved promptlg. Th
offending officers were punished, albeit lightly.

Furthermore, Marija recounts the story of LGBTiasts who, in June 2007, requested police
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protection at one of their social events due tetgatoncerns. The police agreed to be presenteat th
event, but during the event police officers arriaedl demanded identification from the attendeeseWh
some activists refused to provide identificatioheyt were arrested for failing to have personal
documents in a public space and were denied legaisel in jail. A subsequent complaint to Internal
Control of Police was dismissed as unfounde@oth these stories illustrate that harmful sotieta
attitudes are present in the police force; in ofeensure that Article 7 is not violated, the Samb
government should implement education programdliteeels of the police force to educate officers
about LGBT rights.

Article 14 (Right to a Fair Trial)

While Article 24 of the ICCPR asserts that “[giople shall be equal before the la#,and
Article 21 of the Serbian Constitution states ttat are equal before the law®the state has only
sparingly pressed charges against perpetratonsteE@BT violence under Article 387 of the Criminal
Code (“Racial and Other Discrimination”); furthermrapthe Commissioner on Equality has been slow
issue recommendations under 2009’s Anti-Discriniamataw. For example, in 2008 ten right-wing
hooligans attacked four participants in the Queslgide Festival. Three of the attackers were t@ales
and, while Labris urged the state prosecutor togocharges Article 387, the prosecutor declinethke
the attackers’ motive into account, charging themy avith “violent behavior” (Article 344 of the
Criminal Code)>*

Additionally, right-wing protestors arrested dwithe 2010 Pride Parade were not charged under
discrimination legislation. Rather, they were clekginder other criminal statutes: “violent behavior
(Article 344), “preventing an official in dischargd duty” (Article 322), and under a new provision
which explicitly criminalizes violence at a spogievent or public gathering (Article 344 (a)). Thals
for those arrested during Pride 2010 are ongoinglé/fhe fact that the state is prosecuting thectrs
underany law is commendable, the inability or failure oétovernment to aggressively utilize Article
387 of the Criminal Code and the Anti-DiscriminatioLaw demonstrates that problems in
implementation persist; the government should afdrthese problems in order to ensure the
effectiveness of the laws and meet obligations utiie|CCPR?

Articles 16 (Recognition as person before thelaw) and Article 17 (Freedom from Arbitrary
Interference with Privacy, Family, Home)

While gender reassignment surgeries have takese ptaSerbia since 1989 and many doctors
perform gender reassignment in SemBi&ranssexual and transgender Serbians are notmigedgby
national law. There is no legal framework throughiali transsexual and transgender Serbians can
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2 |CCPR,supranote 6 at Article 14.

>3 Article 21. Serbian Constitution. 8 Nov. 2009.

% Marija Savicpersonal communicatior22. Feb. 2011.

> Annual Report on the Position of LGBTIQ PopulatiorSerbia in 2010supranote 7 at 10.

% Thematic Legal Study on Homophobia, TransphobéaRiscrimination on Grounds of Sexual Orientationl &ender
Identity, supranote 8 at 3.



change their name and personal identification nurffbeAdditionally, there is no legal protection for
marital and parental rights of transsexual andsgander individualz®

In April 2010, A.T., a transsexual woman who undemv gender reassignment surgery,
addressed Labris’ legal counselling in regards e lack of legislation regulating the rights of
transgender/transsexual persons in Serbia and diledmplaint with the Constitutional Court of the
Republic of Serbia. Despite the request for expeplibcedure, given the unstable legal positiorhef t
woman and the fact that she is married and hadd tie case has not been considered s8. far

The tenuous legal position of transsexual andsggander Serbians contravenes Articles 16 and 17
of the ICCPR. Furthermore, the state’s failureegally recognize post-operative transsexuals \@slat
Article 8 of the European Convention on Human Rigta which Serbia is a party.

In its case law, the European Court of Human RigBGtHR) has established that the failure to
recognize the legal status of post-operative te@nss individuals constitute, inter alia, a viotatiof
the right to private life under article 8 of therBpean Convention on Human Rights and Fundamental
Freedom (ECHR). Similarly, transsexual and trandgenpersons are entitled to protection from
arbitrary interference with privacy with referertoeArticles 17 of the ICCPR.

In particular inGoodwin v. UK(2002), the ECtHR held that the UK governmentefhito protect
Article 8 (right to privacy) and Article 12 (righd marry) of the Convention by denying a post-opeea
transsexual’s right to be recognized in her newdgemwnhich, as a consequence, would affect the taght
formally obtain the status as a woman with her eeparate and distinct identity for National Inseen
purposes, as well as her fundamental right to manpgrson of the opposite sex enshrined under both
Article 12 ECHR and Article 23 ICCPR. Furthermosegcording to the judges, “the lack of legal
recognition of the change of gender of a post-dperdranssexual lies at the heart of the applisant
complaints under Article 14 of the Conventidh.The Court also emphasized the importance of the
provisions of Article 8 and their relevance to tase by arguing that “gender identity is one ofrtiuest
intimate and private aspect of any person'’s fite”

In L. v. Lithuani&® the ECtHR established that the failure of theesta allow the change of
legal name and sex as a consequence of lack ofdficntesgal framework constituted a violation of. art
8 ECHR. On this regard the judges held that “Statesrequired, by their positive obligation under
Article 8, to implement the recognition of the gena¢hange in post-operative transsexuals through,
inter alia, amendments to their civil status data, with itsténg consequencé?.

The Serbian government should develop a framewwdugh which transsexual and transgender
Serbians can change their legal status. Additignétie state should address the issue of mari@l an
parental rights, and should develop health and athrc materials so that transsexual and transgender
individuals receive accurate medical information.

Article 21 (Freedom of Assembly)

The right of LGBT activists to assemble has reegivnternational media attention due to the

:; Annual Report on the Position of LGBTIQ PopulatinrSerbia in 2010supranote 7 at 5.
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cancellation of the 2009 Pride Parade and the moal¢hat plagued the 2010 Pride Parade. The history
of Pride Parades loom large in all discussions GBI individuals in Serbia, and reflects upon the
“right of peaceful assembly” affirmed in the ICCPR.

2001 Pride Parade

On June 30, 2001, Serbian LGBT activists held fire# Serbian Pride Parade, but the parade
ended in violence when two thousand right-wingexists and football hooligans violently attackeel th
participants and chanted homophobic slurs. AcBvigiticized the police for inadequately protecting
those marching in and attending the parade; onlgdige officers were present, and reports inditate
that they did little to stop the violence. Follogithe parade, Belgrade’s Chief of Police demoredrat
his discriminatory attitude towards LGBT individaddy blaming the activists for the violence, stgtin
“As a society [Serbians] are not mature enougttt@pt such demonstrations of perversffy.”

2009 Pride Parade

Eight years later, on July 21, 2009, LGBT actwighnounced that a second Pride Parade would
be held on September 20, 2009; this would be tist &ttempt at a Pride Parade since 2001. The
government promised that they would monitor theagarwith several thousand police officers, and, up
until a day before the scheduled event, governraffitials affirmed that the parade would take place
despite voluable criticism and threats of violefroen right-wing and religious organizatioRSPrior to
the event, Serbian President Boris Tadic failedridorse the event, but did affirm his commitment to
combating discrimination and violen&&.

The day before the parade was scheduled to take,pthe government abruptly asked the
organizers to move the parade to a less centratitot citing safety concerns and a perceived thoea
public order. Serbian Interior Minister lvica Da@gpressed her concerns about protestors: “Wetre no
talking about a handful of hooligans — there weewesal thousand people ready to attack the
participants and the police with everything from IMov cocktails to knives, iron bars and steel-ball
slingshots.®® The parade’s organizers refused to change thet'sviemation, and the parade was
subsequently canceléd.

The government's fears were not unfounded. Prmorthe parade, the ultra-nationalist
organizations “1389” an@®braz espoused extremely inflammatory language, withCdmaz leader
stating, “[e[veryone knows what will happen if thggp ahead with that parade of shame, and the
responsibility for that will be on those who orgead it. . . They cannot expect to poke their fingahe
eye of our nation and go unpunishédAnd 1389 offering to purchase pictures of the geafeom the
press so that “parents will be able to recognizeiakty deviant persons and protect their childnenf

5 |CCPR,supranote 6 at Article 21.

% Rob Miller. Gay Pride Shows Serbia’s Progre3$e Guardianat
http://www.guardian.co.uk/commentisfree/2010/octgby-pride-serbia-progre¢sl Oct. 2011).

%" Dejan AnastasijeviRight-Wing Threats Scrap Serbian Gay-Pride Parakme, at
http://www.time.com/time/world/article/0,8599,19255,00.html(23 Sep. 2009).

®8 Serbia : Gay Pride Parade Postpondglobal Voicesat http://globalvoicesonline.org/2009/09/24/serbia-paige-
parade-postpone@4 Sept. 2009).

% Anastasijevicsupranote 60.

0 Serbia : Gay Pride Parade Postporsegranote 61.

! Anastasijevicsupranote 60.
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this harmful influence® Additionally, the parade was condemned by religiouganizations, with a
representative of the Serbian Orthodox Church degrthe event “the shame parade, the parade of
Sodom and GomorraH®In addition to discriminatory and hateful publtatements, threatening graffiti
filled the city prior to the parade, and on two asions soccer hooligans attacked foreign toursts;of

the victims said he was targeted because he “loggd™

Following the parade’s cancellation, organizensioized the government for failing to take
affirmative steps to promote a safe environmenttf@ event. For example, Republican Prosecutor
Slobadan Radovanovic stated in response to thatthemd inflammatory language leading up to the
parade that “[the government] cannot react at netwesies, we can react only at their factual
consequences.” Additionally, the government neglected to takeicaciagainst calls for lynching of
participants put forward in newspapers suclPalitika andVecernje Novost? Following the parade’s
cancellation, police arrested leaders of 1389 @imaz however they were charged only with
misdemeanors and not prosecuted under Article IBeoAnti-Discrimination Law or Article 387 of the
Criminal Code’’ The Ministry of Justice banne@braz 1389, and some football clubs in response to
the violence.

The case regarding the ban on 2009 Pride Paraderently pending before the Constitutional
Court and the European Court on Human Rights: pipdicGants, members of the organizing committee
of the Belgrade Pride 2009, claim that the OrdeN©3 8988/09-20 by which the Police Directorate of
the Ministry of the Interior of the Republic of & (Direkcija policije Ministarstva unutrasnjih
poslova Republike Srbjjerdered the applicants to change the locatiothefparade to a remote area
constituted ale factoban of the Parade as organized in violation ofritjiet to freedom of assembly of
article 11 ECHR. Considering that the Order was rooimcated only one day before the scheduled
event, the petitioners claim that the state faitegrovide an effective legal remedy to the decisib
the authorities.

In Baczkowski v. Polar@lthe Court argued that by banning the Warsaw Pridech] that
eventually took place, the state violated artidebg&cause the ban may have “discouraged othernserso
from participating in the assemblies on the grouthds they did not have official authorisation dhdlt,
therefore, no official protection against possibéstile counter-demonstrators would be ensurecby t
authoritie€®.” Even if the Constitutional Court eventually omded the ban, the judges condemned
Poland on stating that “it is important for theeetive enjoyment of freedom of assembly that the
applicable laws provide for reasonable time-limitghin which the State authorities, when giving
relevant decisions, should &t

Based on this precedent, it is clear that leadipdauthe 2009 Pride Parade the state failed to
guarantee the right to freedom of assembly, and ttemonstrated that they were not committed to
fighting discrimination based on sexual orientat@ma gender identity.

2010 Pride Parade

22009 Human Rights Report : Serbi& S. Department of Statat http://www.state.gov/g/drl/rls/hrrpt/2009/eur/1360&m
(11 March 2010).
d.
" Anastasijevicsupranote 60.
S Radicalization: A Constant Threat to Democraticdés,supranote 42 at 3.
76
Id.
" Anastasijevicsupranote 60.
8 Application no. 1543/06, 3 May 2007.
91d., para. 67.
8d., para. 83.
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Following the 2009 debacle, government officialsrevvocal in their support of the 2010 Pride
Parade prior to the event, with the President ntgaimore affirmative statement in support: “[T]hayG
Pride in Belgrade is to be a historical event whigh show that Serbia is a safe society for adl it
citizens, regardless of their sexual orientatithn.”

The Pride Parade took place on October 10, 201downtown Belgrade. An estimated 1,000
people participated in the parade, and the paaitipwere protected by a police force of 5,800et
outside the fortified police checkpoints were tremds of protestors who opposed the parade’s message
and marred the successes of the event throughattéins>> Hate speech was common, with protestors
chanting “death to homosexuals” and “go to Kosovadditionally, violence was pervasive; protestors
threw rocks, bottles, and Moltov cocktails and &btars and buildings. Ultimately, an estimated 140
people were injured during the march, most of tipefice officers®® Notably, this event demonstrated
a shift in the police response to protestors; duthre 2001 parade, police were largely passivden t
face of violence, while in 2010 the police activelsfended participants against protestor violéice.

Post-parade, the state’s response to the violeasebeen ambivalent. 249 arrests were made
following the parade, but thus far only two coniaos have been made; both individuals were charged
with “preventing an official in discharge of dutgArticle 322)2¢ While more indictments are pending
trial, none of the attackers are expected to begeldawith discrimination; rather, they are expedtetie
prosecuted under Article 332 of the Criminal Coadel ainder a new criminal law which prohibits
violence at a sporting event or public gatheringtitde 344 (a)}’ This reflects the state’s inability or
unwillingness to enforce the Anti-Discriminationvi.aand Article 387 of the Criminal Code, both of
which are charges that condemn discriminatory nedfiv

Despite the large presence of protestors andtéte' s failure to aggressively prosecute attackers,
international LGBT activists have praised the 2@itle Parade as a milestone event. According to
Amnesty International’s David Diaz- Jogeix: “[tparade] was a historic moment in Serbia — the first
time in a decade when the LGBT community and ifgpsuters could freely gather — with full and
proactive protection from the police — and celebrditversity. We hope this will be a benchmark for
future dialogue and tolerance in SerbiaOnly time will tell if the large protestor presenat the parade
detracts from government support of Pride Paradepcoming years.

Article 23 (Family Life)

The U.N. Human Rights Committee has not considdestying recognition of marriage to same-
sex couples a violation of non discrimination ghts to family life under the ICCPR (séeslin v. New

81 | jubica Vujadinovic Serbian President Supports Belgrade Gay Pridlesoices, at http://www.allvoices.com/contributed-
news/6201502-serbian-president-supports-belgrageygde (30 June 2010).

82 Miller, supranote 59.

8 Scores Arrested in Belgrade After Anti-Gay RRBC, at http://www.bbc.co.uk/news/world-europe-1150725%8 Oct.
2010).

8 Miller, supranote 59.

%1d.

8 Article 322. Criminal Code of the Republic of Sierbl Jan. 2009.

87 Article 344 (a). Criminal Code of the Republic®drbia. 1 Jan. 2009.

8 Annual Report on the Position of LGBTIQ PopulatinrSerbia in 2010supranote 7 at 2.

8 Lydia Aroyo.Belgrade Pride 2010 — A Call for Tolerand&mnesty International Livewiret
http://livewire.amnesty.org/2010/10/10/belgradedprR010-%E2%80%93-a-call-for-tolerance-againstriisioation (10
Oct. 2010).
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Zealandstating that a state party’s failure to recogrs@ame-sex couples did not violate Article 23 of the
Convention.)° However, inYoung v. Australiavhere the Human Rights Committee held that a state
party’s failure to extend benefits to same-sex temipvhich are granted to unmarried opposite-sex
couples violates Article 26 of the Convention (Bgyd&8efore the Law). The Human Rights Committee
also affirmed this decision iX v. Columbia holding that Article 26 was violated when thetstparty
denied pension rights to a same-sex life partnesnthe benefits were extended to de facto opposite-
sex couples.

Article 26 of the 2006 Serbian Constitution exphcidefines marriage as between a man and a
woman?* This reflects a step backwards from the previoossftution, which does not mention gender
in its marriage provisiorf

% Ms Juliet Joslin et al. v. New Zealand, CommunéaraiNo. 902/1999, U.N. Doc. A/57/40 at 214 (2002).
% Article 26. Serbian Constitution. 8 Nov. 2006.
92 Article 29. Serbian Constitution. 10. Oct. 2000.
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Conclusion

In violation of ICCPR Atrticles 2(1), 7, 14, 16,,1271, 23 and 26, the practices and policies herein
described deprive lesbian, gay, bisexual and temdy individuals in Serbia of a range of rights,
including the right to be free from discriminatibased on their sexual orientation or gender iderthe
right to be free from cruel and degrading treatm@mpunishment; the right to a fair trial; the righ
recognition before the law and the right to freedoom arbitrary interference with privacy, familgy
home; the right to freedom of assembly; and thiettig freely-chosen family life.

While the strong police presence at the 2010 PRdeade demonstrated the government’s
commitment to protecting LGBT participants, the gowment has failed to prosecute violent protesters
under the new Anti-Discrimination Law or Article B8f the Criminal Code (“Racial and Other
Discrimination”). More broadly, it remains to beesehow aggressively the Anti-Discrimination Law
will be utilized to combat discriminatory languagad hate speech. Furthermore, instances of state-
based discrimination against LGBT individuals p&rstranssexual and transgender individuals are
unable to change their legal status post-gendessigranent surgery, and pervasive discriminatory
attitudes persist in Serbian society. The Serb@regqment must take affirmative steps to addresseth
issues in order to meet its obligations under @ERR.
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Recommendations

The State should:

1. ensure the right to freedom of assembly, movemadt expression without political repression,
instigation of fear and under full and adequatequton from violent groups and individuals before,
during and after public gatherings.

The Government of Serbia should use all appropria¢ans, including criminal prosecutions, against
individuals who incite, threaten, and or carry acts of violence against LGBT individuals and grsiup

2. incorporate the abovementioned acts into theadir existing Anti-Discrimination Law and/or enact
specific LGBT hate crime legislation, counteracteherimes and other violence against LGBT persons
and to provide them with legal redress in the aafsdiscrimination or abuse, even (and particularly)
when committed by state actors;

3. actively condemn hate crimes against LGBT peystimough state institutions, and especially
representatives of executive power;

4. enhance the Anti-Discriminatory legislative franork, and appropriate family and other codes, to
ensure that the rights of all transsexual and gamder individuals to and in marriage and as parent
protected, respected and fulfilled;

5. undertake all appropriate measures (legislaadeinistrative and budgetary) to permit transskxua
and transgender Serbians to change and recordidreie, sex and personal identification number bn al
official documents;

6. provide equality and human rights training adhers and staff in schools, governmental of§cidl
all levels, and law enforcement officers. Enactaaoountability system whereby individual officials,
staff or law enforcement officers can be hold actahble for discriminatory behavior;

7. conduct community outreach workshops to addi@sgstanding and prevailing social and cultural
beliefs and attitudes towards LGBT persons.
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Proposed Questionsfor the Gover nment of Serbia

1. What is the government doing to ensure that T@&RBizens can fully exercise their right to
freedom of assembly, movement and expression ameldiess the alleged violation of article 11 with
regard to the ban on the Belgrade 2009 Pride Parade

2. What is the government doing to ensure thake sé@tors are being educated, trained, and
sensitized to issues of LGBT rights?

3. What measures are being taken to address #wfispnstances of abuse and the violations
described in this report as well as the generalsorea being taken to fight stigma add facto
discrimination against LGBT individuals?

4, What are specific accountability mechanismglate to ensure that violations do not occur?

5. How frequently has the Anti-Discrimination Law onti&le 387 of the Criminal Code been
utilized to discriminatory speech about LGBT indivals?

6. How is the government addressing the precarioual Ipgsition of transsexual transgender
individuals?
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